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The Examiner rejected claims 1-17 under 35 U.S.C. §103(a) as being unpatentable over 
Herz (U.S. 6,460,036) in view of Walker (U.S. 6,249,772). 

In rejecting the claims, the Examiner characterizes Herz in combination with Walker as 
teaching distributing a negotiant function to a consumer for execution by the consumer. As 
support for this assertion, he points to column 39, lines 47-65 of Herz, and to the abstract and 
column 10, lines 35-45 of Walker. But a close reading of this text from Herz and Walker does 
not support the Examiner. Neither Herz nor Walker discloses distributing a negotiant function to 
a consumer for execution by the consumer, as required by independent claim 1 : 

(c) distributing the negotiant function to a consumer for execution by said consumer. 

Similarly, for independent claim 7: 

(a) distributing a negotiant function for execution to a plurality of consumers, the 
negotiant function designed to produce an information request as output; 

The Herz Patent 

The section of Herz to which the Examiner directs our attention states the following: 

When necessary in order to act on embedded message Ml, server S4 may exchange 
or be caused to exchange further signed and optionally encrypted messages with 
proxy server S2 , still over normal point to point connections, in order to negotiate the 
release of user-specific information and credentials from proxy server S2. (Herz, col. 
39, lines 47-53, emphasis added) 

This negotiation does not involve the user, i.e., the ultimate consumer in Herz, at all. It is 

simply an exchange that takes place between server S2 and server S4, neither of which is the 

consumer. Herz further states that after the negotiation between servers S2 and S4, the server S4 

may send a response M2 to the user, via server S2, i.e., 

If proxy server S2 has sent a message to a server S4 and S4 has created a 
response M2 to message Ml to be sent to the user, then server S4 transmits 
the response M2 to the proxy server S2 using normal point-to-point 
connections. (Herz, col. 39, lines 61-65). 

But sending the response M2 occurs after and as a result of the negotiation between 
servers S2 and S4. The negotiation therefore is not for execution by the user, as is required by 
the independent claims. 
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Further, the negotiation between servers S2 and S4 does not involve the distribution or 
execution of a negotiant function as required by claim 1. A negotiant function is a consumer- 
side executable function that receives information relating to the consumer, and produces a 
selection of outputs for use by the consumer based on the information. The specification 
provides a number of examples of a negotiant function. Herz does not disclose any distribution 
or execution of such a function. 

In the Response submitted on October 7, 2005, and in an Examiner interview conducted 
on December 2, 2005, the Applicant pointed out that Herz fails to disclose distributing the 
negotiant function to a consumer, for execution by the consumer. To address this deficiency, the 
Examiner cites the Walker patent: 

Based on the interview conducted on 12/02/2004, Applicant's representative argued 
that the prior art of record (Herz 036") fails to disclose distributing the negotiation 
function to a consumer for execution by said consumer. Whereas in Herz the 
negotiation has been done by two servers S2 and S4 but not by the consumer. 
However, the Examiner has made an updated search and found new prior art (Walker 
et al 772"). (Office Action mailed December 9, 2005; page 3). 



The Walker Patent 

The Examiner characterizes Walker as teaching "a system/method wherein a consumer 
negotiates a price for a selected product, [so that] the consumer is assured that he will actually 
receive the product, (see., abstract, col 10, lines 35-45)." This teaching from Walker does not 
supply that which is missing from Herz. It does not address the "distributing" aspect, nor does it 
address the "for execution by the consumer" aspect. 



Walker's system allows a user to identify and select, through a computer-based web 
browser, a product at a local retailer: 

In system 100, when user computer 102 identifies a product online via an interactive web- 
browser, user computer 102 is then provided a price established by a manufacturer and 
transmitted from central controller 1 10. Thereafter, a user/customer can purchase and pick up the 
selected product from a retailer, selected from the list of retailers who have agreed to honor the 
price set by the manufacturer and transmitted to user computer 102, regardless of the retailer's 
normal price for such product. Accordingly, system 100 allows user computer 102 to log onto a 
central controller via network 106 and "lock-in" a price for an item which may be different from 
the shelf price posted at the local store from which the customer chooses to subsequently 
purchase that item. (Walker, col. 10, lines 10-23). 
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As the Examiner points out, Walker's system allows a user to establish a price for the 
product through the computer-based web browser, and reserve the selected product at the local 
retailer until he purchase the product: 

In addition to the notion of selecting goods and products and establishing prices for the 
same online, system 100 allows for local store inventory checking and inventory 
reservations so that a customer knows and is assured that he may acquire a particular 
product for which he received a price online. Accordingly, after a consumer negotiates a 
price for a selected product, the consumer is assured that he will actually receive the 
product when he goes to a selected retailer to acquire that product. As such, system 100 
can allow a hold or reservation to be made to reserve an inventory item at a local store. 
(Walker, col. 10, lines 35-45). 

According to Walker, a user can "negotiate" a price for a product through a computer- 
based web browser by selecting a price set by a manufacturer. The user does so not select this 
price by executing a negotiant function that has been distributed to him, but rather selects the 
price by performing actions on his own. Therefore the Walker reference does not supply the 
limitation that is missing from Herz, i.e., distributing the negotiant function to a consumer for 
execution by the consumer. 
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